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1. 9:00 AM CASE NUMBER:  C22-01689 
CASE NAME:  BRIAN SWEET VS.  EVENT CORPORATION 
 *HEARING ON MOTION IN RE:  TO COMPEL ARBITRATION AND DISMISS PAGA ACTION  
FILED BY: EVENT CORPORATION 
*TENTATIVE RULING:* 
 
Before the Court is a motion to compel arbitration and to dismiss Plaintiff's PAGA claim filed by 

defendant Envent Corporation ("Envent"). For the reasons set forth, the motion to compel arbitration 

of Plaintiff's individual PAGA claims, as described below, is granted. The motion to dismiss is denied 

to the extent the motion seeks dismissal of the representative PAGA claims alleged in the Complaint. 

The Court further orders the action with respect to the representative PAGA claims shall be stayed 

until May 15, 2023. The case management conference presently set for December 12, 2022 is hereby 

vacated, and a new case management conference is set for 8:30 a.m. on April 28, 2023. The parties 

shall include with their case management conference statements a report on the status of the 

arbitration and any other developments relevant to whether the stay should be terminated or 

extended.  

Background  

Plaintiff alleges he was a nonexempt employee of defendant Envent "associated with the 

petrochemical industry," employed as a general laborer at its worksite in Pittsburg, California. (Compl. 

¶ 6; Decl. of Jadira Granados ¶ 4.) He alleges a single cause of action as an aggrieved employee on 

behalf of himself and other aggrieved employees of Envent pursuant to the Private Attorney General 

Act, Labor Code section 2698 et seq. ("PAGA") for various violations of the Labor Code, such as meal 

and rest period violations. (Compl. ¶¶ 7-25.) 

Envent filed a motion to compel arbitration and to dismiss the PAGA action based on the United 

States Supreme Court's decision in in Viking River Cruises, Inc. v. Moriano (2022) 142 S. Ct. 1906, reh. 

den. (August 22, 2022) ___U.S.___, 2022 U.S. LEXIS 3346 at *1 ("Viking") issued June 15, 2022. 

Defendant's motion is supported by the Granados Declaration which includes a copy of the Mutual 

Dispute Resolution Agreement ("Arbitration Agreement") signed by Plaintiff. (Granados Decl. Exh. D.)  

Sweet opposes the motion primarily on the ground that the PAGA claim is not a "covered claim" 

under the terms of the Arbitration Agreement. Plaintiff also contends that if his individual PAGA 

claims are ordered to arbitration, the representative PAGA claims should not be dismissed. 

Procedure and Burden of Proof on Motion to Compel Arbitration 

Whether the arbitration agreement is governed by the Federal Arbitration Act, 9 U.S.C. § 1, et seq. 

("FAA") or by the California Arbitration Act, Code of Civil Procedure section 1280 et seq ("CAA")., the 

threshold issue of whether a valid and enforceable agreement to arbitrate exists is determined under 

California law and procedures. (Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 

413 ("Rosenthal"); Code Civ. Proc. §§ 1281, 1281.2, 1290.2.) Once the existence of an arbitration 

agreement is established, the burden is on the party opposing arbitration to prove a defense to its 
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enforcement. (Alvarez v. Altamed Health Services Corp. (2021) 60 Cal.App.5th 572, 580.) If a written 

arbitration agreement exists, it will be enforced unless there are grounds for its revocation. (OTO, 

L.L.C. v. Kho (2019) 8 Cal.5th 111, 125 ("OTO"); Code Civ. Proc. § 1281.) 

Existence of An Arbitration Agreement 

The parties do not dispute the existence of the Arbitration Agreement signed by Sweet. They also do 

not dispute the Arbitration Agreement is governed by the FAA by its terms, and based on the nature 

of Envent's business which involves interstate commerce. (See Allied-Bruce Terminix Cos., Inc. v. 

Dobson (1995) 513 U.S. 265, 273-274 [broadly construing "involving interstate commerce" to mean 

"affecting" interstate commerce, and holding the FAA governed an arbitration agreement between a 

homeowner and local pest control company where the treatment products and repair materials were 

shipped from out of state]; Granados Decl. ¶ 2.)  

Analysis 

A. Legal Framework: the Iskanian Prohibition on Arbitration of PAGA Claims Generally 

Plaintiff contends that federal law (specifically, the Viking decision) prohibits enforcement of the 

"wholesale waiver" of the right to bring representative PAGA claims. Plaintiff asserts that because 

federal law prohibits enforcement of the representative PAGA waiver, all PAGA claims are carved out 

from the scope of "covered claims" under the terms of Section II of the Arbitration Agreement. The 

Court disagrees, both based on the language of the Arbitration Agreement and the Viking holding.  

B. The Viking Decision 

Under PAGA, the plaintiff is in effect deputized by the Labor and Workforce Development Agency 

("LWDA") to pursue claims for civil penalties for violations of the Labor Code as an agent of the LWDA 

if, after notice, the LWDA does not elect to pursue the violations itself. According to the Court in 

Viking, a PAGA action is a representative action in two senses: the plaintiff employee on behalf of the 

LWDA can pursue claims for violations that the employee has personally suffered, including civil 

penalties (described by the Court as "individual PAGA claims"), and the employee can also pursue 

claims for Labor Code violations and civil penalties based on violations other "aggrieved employees" 

have suffered even though the plaintiff employee has not suffered those violations (described by the 

Court as "representative PAGA claims"). (Viking, supra, 142 S. Ct. at 1915-1916 [citing Kim v. Reins 

International California Inc. (2020) 9 Cal.5th 73, 87 ("Kim")].)  

In Iskanian v. CLS Transp. Los Angeles, LLC (2014) 59 Cal.4th 348 ("Iskanian"), the California Supreme 

Court held "an employee's right to bring a PAGA action is unwaivable" as contrary to California public 

policy. (Iskanian, supra, 59 Cal.4th at 383-384 ["where . . . an employment agreement compels the 

waiver of representative claims under PAGA, it is contrary to public policy and unenforceable as a 

matter of state law." (emphasis added)].) The Court in Viking interpreted Iskanian as creating two 

rules: "Iskanian’s principal rule prohibits waivers of 'representative' PAGA claims in the first sense. 

That is, it prevents parties from waiving representative standing to bring PAGA claims in a judicial or 

arbitral forum. But Iskanian also adopted a secondary rule that invalidates agreements to separately 
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arbitrate or litigate 'individual PAGA claims for Labor Code violations that an employee suffered,' on 

the theory that resolving victim-specific claims in separate arbitrations does not serve the deterrent 

purpose of PAGA. [Citations omitted.]" (Viking, supra, 142 S. Ct. at 1916-1917.)  

The Court in Viking held the secondary rule of Iskanian that makes unenforceable an agreement to 

separately arbitrate or litigate "individual PAGA claims" is preempted by the FAA, such that an 

agreement to arbitrate individual PAGA claims is enforceable. (Id. at 1924 ["[T]he FAA preempts the 

rule of Iskanian insofar as it precludes division of PAGA actions into individual and non-individual 

claims through an agreement to arbitrate."].) The PAGA waiver in the arbitration agreement in Viking 

"if construed as a wholesale waiver of PAGA claims" was invalid under the primary rule of Iskanian, 

but because the agreement included a severability provision that allowed "any portion" of the waiver 

that remained valid to be enforced, the Court held that "Viking was entitled to enforce the agreement 

insofar as it mandated arbitration of Moriana’s individual PAGA claim." (Viking, supra, 142 S. Ct. at 

1924-1925 [the portion of the waiver that would allow individual PAGA claims to be decided in 

arbitration "must still be "enforced in arbitration.' "].)  

C. Contract Terms and Interpretation  – Claims Excluded from Arbitration 

The Arbitration Agreement provides that except as otherwise provided in the Agreement, "any 

controversy, dispute, or claim that could otherwise be raised in court ("Covered Claim") that . . . the 

Employee has against the Company . . . shall be exclusively settled by binding arbitration." (Granados 

Decl. Exh. D [Arb. Agmt. Section II, p. 1 of 3].) The same section states that "Claims not covered by the 

Agreement are: . . . claims which are not subject to arbitration or pre-dispute arbitration agreements 

pursuant to federal law. To the extent federal law prohibits enforcement of the representative 

action waiver (Discussed in section III below) with respect to representative claims under California’s 

Private Attorneys General Act of 2004, California Labor Code §§ 2698, et seq. . . . such claims also are 

not covered by this Agreement." (Granados Decl. Exh. D [Arb. Agmt. Section II, p. 2 of 3 (emphasis 

added)].)  

Section III of the Arbitration Agreement provides that "Except where prohibited by federal law, 

covered claims must be brought on an individual basis only, and arbitration on an individual basis is 

the exclusive remedy. Neither party may submit a multi-plaintiff, class, collective, or representative 

action for resolution under this Agreement . . . . In the event a court determines that this waiver is 

unenforceable with respect to any claim or portion of a claim, this waiver shall not apply to that 

claim or portion of the claim, which may then only proceed in court as the exclusive forum." 

(Granados Decl. Exh. D [Arb. Agmt. Section III, p. 2 of 3 (emphasis added)].) There is also a separate 

general severability provision. (Granados Decl. Exh. D [Arb. Agmt. Section VI, p. 3 of 3, stating "If any 

provision of this Agreement, or portion thereof, is held to be invalid, void, or unenforceable, it shall 

be interpreted in a manner or modified to make it enforceable. If that is not possible, it shall be 

severed and the remaining provisions of this Agreement shall remain in full force and effect."].) 

Plaintiff contends that, because Viking held that the FAA did not preempt the Iskanian rule making 

"wholesale" waivers of the right to bring representative PAGA actions unenforceable, federal law 

prohibits the enforcement of the representative action waiver in Section III of the Arbitration 
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Agreement. Therefore, Plaintiff argues his PAGA claims are excluded from "Covered Claims" subject 

to arbitration under the language of Section II of the Arbitration Agreement, without regard to and 

without the Court having to consider the provisions of Section III or the general severability provision 

in Section VI.  

Based on the plain language of Section II, PAGA claims are only excluded from "Covered Claims" 

subject to arbitration "to the extent" federal prohibits enforcement of the PAGA waiver; the sentence 

does not prohibit enforcement of the PAGA waiver as to individual PAGA claims subject to an 

arbitration agreement by its terms. Viking requires arbitration agreements with "wholesale" PAGA 

waivers to be enforced to compel arbitration of individual PAGA claims if the contract includes a 

severability provision that allows for such claims to be arbitrated and the waiver enforced to that 

extent.  

The Court also reads the provisions of Section II and Section III of the Arbitration Agreement together, 

as the provision addressing PAGA claims in Section II specifically refers to the discussion of those 

claims in Section III. (Civ. Code § 1636 ["A contract must be so interpreted as to give effect to the 

mutual intention of the parties as it existed at the time of contracting, so far as the same is 

ascertainable and lawful."]; Civ. Code § 1638 ["The language of a contract is to govern its 

interpretation, if the language is clear and explicit, and does not involve an absurdity."]; Civ. Code § 

1641 ["The whole of a contract is to be taken together, so as to give effect to every part, if reasonably 

practicable, each clause helping to interpret the other."]; Civ. Code § 1643 ["A contract must receive 

such an interpretation as will make it lawful, operative, definite, reasonable, and capable of being 

carried into effect, if it can be done without violating the intention of the parties."].) Plaintiff's 

interpretation of the single sentence in Section II effectively writes out the introductory phrase "to 

the extent that"  and (3) disregards the express reference to Section III within that sentence in Section 

II, which indicates an intention that the sentence be read and interpreted in conjunction with the 

provisions of Section III.  

Plaintiff's argument regarding the proper interpretation of Section III of the Agreement (Opp. 9:25-

10:6) disregards the reference to the "claim or portion" of the claim, language which seems to 

directly cover the ruling in Viking allowing for the Plaintiff's representative PAGA claims to be divided 

into individual and representative claims and to allow enforcement of the waiver as to his individual 

PAGA claims. Section III provides that the "claim or portion of the claim" as to which the 

representative waiver is held to be unenforceable will not be subject to the waiver such that the 

"claim or portion of the claim" may be litigated in court, implicitly leaving the waiver in effect as to 

the portion of the claim as to which the waiver is enforceable subject to the arbitration.   

D. Viking Compels Arbitration of Plaintiff's Individual PAGA Claims and Allows the 

Representative PAGA Claims to Proceed in Court 

To the extent the Arbitration Agreement provides for arbitration of individual claims of the employee 

under PAGA, the waiver requiring those individual PAGA claims to be pursued in arbitration rather 

than in court is expressly enforceable, and not prohibited, under Viking. The concluding sentence of 

Section III of the Arbitration Agreement is clear that where the waiver is unenforceable as to "any 
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claim or portion of the claim," that claim or portion of the claim is to proceed in Court. (Granados 

Decl. Exh. D [Arb. Agmt. Section III].) By implication, to the extent the waiver is valid and enforceable, 

as it is with respect to Plaintiff's individual PAGA claims under Viking, the remainder of the waiver 

shall be enforced. The general severability provision further supports this result. (Granados Decl. Exh. 

D [Arb. Agmt. Section VI].)  

E. Dismissal or Stay of Representative PAGA Claims 

While the Viking decision and the Arbitration Agreement support compelling Plaintiff's individual 

PAGA claims to be determined in arbitration, the Arbitration Agreement by its terms provides that the 

waiver shall not apply to the representative PAGA claims, because the waiver of the right to bring 

representative PAGA claims remains unenforceable under California law under the Iskanian decision. 

(Granados Decl. Exh. D [Arb. Agmt. Section III, concluding sentence].) By the terms of the Arbitration 

Agreement, those claims are to proceed in Court. 

Envent asks the Court to dismiss the representative PAGA claims. The Court instead finds staying the 

action to the extent it involves those representative PAGA claims is the appropriate course. The 

parties dispute whether the conclusion of the Viking decision regarding the continued standing of an 

employee to pursue representative PAGA claims under California law when the employee's individual 

PAGA claims are ordered to arbitration require dismissal of the representative PAGA claims in this 

case.  

The concurring opinions by Justices Sotomayor and Barrett point out that the Court's statements in 

Part IV of the Viking decision may not be an accurate reflection of California law, that the California 

courts "have the last word" on California law in that regard, and that the comments in Part IV were 

"not necessary to the result." (Viking, supra, 142 S. Ct. at 1925-1926.) The Court respectfully disagrees 

with the Viking Court's statements regarding California law and the employee's standing to pursue 

representative PAGA claims in light of, among other decisions, the California Supreme Court decision 

in Kim v. Reins International California Inc. (2020) 9 Cal.5th 73 ("Kim"). In Kim, the California Supreme 

Court expressly held that an employee retains standing to assert representative PAGA claims of other 

aggrieved employees even after the plaintiff employee's individual claims are fully settled and 

resolved. (Id. at 85-89.)  

The Court is also aware that the issue of the Plaintiff's standing to pursue the representative PAGA 

claims in this action even though his individual PAGA claims will be addressed in arbitration will likely 

be resolved in the relatively near future in the Adolph v. Uber Technologies case currently pending 

before the California Supreme Court. The Court therefore finds good cause to stay the action to the 

extent it embraces Plaintiff's representative PAGA claims at least for some reasonable, limited period, 

rather than to dismiss those claims. 
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2. 9:00 AM CASE NUMBER:  MSC18-00603 
CASE NAME:  WANG VS. BRANAGH DEVELOPMENT 
 *HEARING ON MOTION IN RE:  FOR GFS  
FILED BY: NCMG, INC. , A DISSOLVED CALIFORNIA CORPORATION 
*TENTATIVE RULING:* 
 
Granted.  The moving papers establish sufficient grounds and there is no opposition.  (See City of 

Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1261 [“[W]hen no one objects, the 

barebones motion which sets forth the ground of good faith, accompanied by a declaration which 

sets forth a brief background of the case is sufficient.”].) 

 
 

  
    

3. 9:00 AM CASE NUMBER:  MSC19-02145 
CASE NAME:  JOHNSON VS EQUITY RESIDENTIAL SERVICES 
 *HEARING ON MOTION IN RE:  COURT APPROVAL OF PAGA SETTLEMENT 
FILED BY: JOHNSON, KEVIN 
*TENTATIVE RULING:* 
 

Kevin Johnson, Noe Arreola, and Julian Smith move for approval of the settlement of their 

two PAGA suits against defendant Equity Residential Services, LLC. Defendant owns and manages 

rental apartment properties, and plaintiffs were employed by them in various capacities. 

A. Background of the Case and Terms of Settlement 

This a PAGA case, alleging a variety of violations of the Labor Code concerning failure to 

provide rest and meal breaks, failure to pay minimum wages and overtime, and cascading derivative 

violations.  Johnson filed his complaint October 11, 2019.  On November 22, 2021, Johnson amended 

his complaint to add plaintiff Arreola and a claim for reporting time pay violations. action.    Julian 

Smith filed a PAGA case against defendant in San Francisco on November 5, 2020.  That case was 

transferred to this court. Additional PAGA notices were given. 

The total settlement payment is $1,370,000.  This is composed of attorney’s fees of $456,667 

(one-third of the recovery), litigation costs of $42,785, and $10,000 in costs to the settlement 

administrator (CPT Group).   PAGA penalties of $860,548 would be apportioned 75% to the LWDA 

($645,411) and 25% to the aggrieved employees ($215,137).  The individual plaintiffs would each 

receive a $10,000 in exchange for their general release. 

Counsel’s motion indicates that there are an estimated 1,415 covered employees.  The 

payments from the employee share of the penalty will be distributed among the employees based on 

the number of pay periods each individual worked during the Released period. The average employee 
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share will be about $368.  

Plaintiff’s counsel attests that formal and informal discovery was undertaken, and the 

settlement was reached after meeting with an experienced mediator. 

Plaintiff provided required notices to the LWDA of the initial claims and of the proposed 

settlement.  

The settlement provides a process for mailing the notices to the aggrieved employees, who 

will not have to submit a claim, along with a process for following up on returned mail.  Because this 

is a PAGA settlement, not a class action, there is no opportunity to object or opt out. 

The settlement provides that the value of checks uncashed after 180 days will be turned over 

to the State Controller’s Unclaimed Property Fund.  

The settlement releases any claims under PAGA “that reasonably could have been alleged 

therein with respect to Aggrieved Employees based on the facts alleged in the operative Complaint, 

and PAGA notice letters.”  Under recent appellate authority, the limitation to those claims with the 

“same factual predicate” as those alleged in the complaint is critical.  (Amaro v. Anaheim Arena 

Mgmt., LLC (2021) 69 Cal.App.5th 521, 537 [“A court cannot release claims that are outside the scope 

of the allegations of the complaint.”  “Put another way, a release of claims that goes beyond the 

scope of the allegations in the operative complaint’ is impermissible.” (Id., quoting Marshall v. 

Northrop Grumman Corp.  (C.D. Cal.2020) 469 F.Supp.3d 942, 949.) 

B. Standards for Review of a PAGA Settlement 

Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, Inc. (2021) 72 Cal.App.5th 

56, provided guidance on this issue. In Moniz, the court found that the “fair, reasonable, and 

adequate” standard applicable to class actions applies to PAGA settlements.  (Id., at 64.)  The Court 

also held that the trial court must assess “the fairness of the settlement’s allocation of civil penalties 

between the affected aggrieved employees[.]” (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 46, 63.) 
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C. Application to this settlement 

Plaintiff indicates that the settlement is fair and was evaluated by counsel based on adequate 
information and arms-length negotiation.  Counsel estimate that the maximum theoretical value for 
their penalty claims was $28 million.  Moreover, additional claims for penalties include “stacking” 
claims, e.g. wage statement violations.  Of course, some reduction must be made for the strength of 
the case, and the time and expense of obtaining recovery.  Even assuming success on the merits of 
each claim, PAGA gives the court discretion to reduce penalties for a variety of reasons, including 
where “based on the facts and circumstances of the particular case, to do otherwise would result in 
an award that is unjust arbitrary and oppressive, or confiscatory.” (Labor Code, § 2699(e)(2).) These 
factors make the result hard to predict.   

Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action may 

recover attorney’s fees.  Plaintiff seeks 33.3% of the total settlement amount as fees, relying on the 

“common fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the 

Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether the 

percentage allocated is reasonable.  It stated: “If the multiplier calculated by means of a lodestar 

cross-check is extraordinarily high or low, the trial court should consider whether the percentage 

used should be adjusted so as to bring the imputed multiplier within a justifiable range, but the court 

is not necessarily required to make such an adjustment.”  (Id., at 505.)  Although Lafitte concerns a 

class action, not a PAGA-only case, this Court views the use of a lodestar cross-check as appropriate 

here.  Counsel have provided a lodestar estimate, based on timesheets, of $475,882.50, for 725.7 

hours of work (for both firms).  The hours and rates appear to be reasonable, at least for the purposes 

of a cross-check.  This results in an implied multiplier of 0.96.  No adjustment is required. 

The statute does not expressly address how the 25% plaintiff’s share of the penalties is to be 
allocated among all of the aggrieved employees.  (Iskanian v. CLS Transp. Los Angeles, LLC (2014) 59 
Cal.4th 348, 382.)  One court has held, however, that the entire 25% share of penalties could not be 
awarded to the plaintiff.  (Moorer v. Noble L.A. Events, Inc.  (2019) 32 Cal.App.5th 736, 742-743.)  In 
Moorer, the plaintiff had claim worth about $9,500, yet was collecting penalties of $148,000, and 
keeping the entire employee share, causing the court to be concerned that the plaintiff had lost sight 
of the fact that the purpose of the action is to benefit the public, not private parties.  Allocation based 
on pay periods is reasonable here. 

Representative incentive payments are recognized in the class action context, and are 

analyzed under Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807. They 

are not expressly authorized under PAGA, but in this instance the Court would award them as part of 

a compromise, not pursuant to statutory authority.  Indeed, plaintiffs do not rely largely on the 

traditional factors, but primarily on the fact that they gave a general release.  They have not indicated 

that they had any personal claims of value (e.g., wrongful termination), but they are giving up their 

personal wage claims, which may have some value, and which are otherwise uncompensated, since 

there is no wage recovery in this case.  In that context, the Court approves the incentive payments. 
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The litigation costs of $42,782.98 are reasonable and are approved. 

The administrator’s costs of $10,000 are reasonable and are approved. 

D. Conclusion 

Motion granted.  Counsel are directed to prepare an order including the Court’s ultimate 

order, the other provisions submitted in the proposed order, and a corresponding judgment.  (The 

moving papers do not refer to whether they intended that a judgment entered, but it is the Court’s 

practice with respect to PAGA settlements.  Since the Johnson and Smith cases have not been 

consolidated, and the Johnson settlement contains the relief, the Smith case can be dismissed 

pursuant to the stipulation and the Court’s order granting this motion.) The order should include a 

compliance hearing for a suitable date chosen in consultation with the Department’s clerk.  One week 

before the compliance hearing, counsel shall file a compliance statement. 5% of the attorney’s fees 

shall be withheld by the Administrator pending the compliance hearing.   

 
 

  
    

4. 9:00 AM CASE NUMBER:  MSC19-02431 
CASE NAME:  PATTERSON VS ROBERT HALF INTERNATIONAL 
 *MOTION/PETITION TO COMPEL ARBITRATION    
FILED BY: ROBERT HALF INTERNATIONAL INC 
*TENTATIVE RULING:* 
 
Hearing off calendar. 
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSC20-01166 
CASE NAME:  SINGH VS RANDHAWA 
 HEARING IN RE:  MOTION FOR SUMMARY JUDGMENT  
FILED BY:  
*TENTATIVE RULING:* 
 

The Motion of Defendants Gurpartap Randhawa, Japneet Randhawa, Arashnoor Randhawa, 

Jatinder Jit Kaur, Brian Kempisty, Star J Trucking, Inc., BML Holding Transport, Inc., and Port X 

Logistics, LLC (“Defendants”) for Summary Judgment on the Complaint of Plaintiff Rajinder Singh 

(“Plaintiff”), or Alternatively, for Summary Adjudication of Issues, is denied. 

Background 

This action arises from a failed business partnership between Plaintiff Rajinder Singh and 

Defendant Gurpartap Randhawa in a trucking company called Star J. Trucking, Inc. (“Star J”). In his 

June 20, 2020 complaint, Plaintiff alleges he ran a successful trucking business operating out of the 
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Port of Oakland. After Defendant Gurpratap Randhawa approached him to form a partnership in Star 

J, Plaintiff brought “equity, his equipment, his contracts, and loads to Star J,” and became a 50% 

shareholder in the company. Plaintiff purchased new trucks and made payments on them. Plaintiff 

contends that Gurpratap Randhawa placed his family members, defendants Japneet Randhawa and 

Jatinder Jit Kaur, on Star J’s payroll without Plaintiff’s knowledge or consent. Plaintiff contends that 

Defendants and their family members diverted Star J assets to their own personal uses and hid the 

bank accounts and financial records from Plaintiff. Plaintiff contends that when he asked to inspect 

the books and records of Star J, Defendants refused to allow him to do so. Plaintiff alleges that assets 

of Star J, including new trucking contracts obtained by the Plaintiff’s efforts, were diverted into BML 

Holding Transport, Inc. and Port X Logistics, LLC, separate companies formed by Defendants. 

Eventually, after draining the assets of Star J, Defendants told Plaintiff the partnership was 

“dissolved,” the company was insolvent, and the partnership was over. (See Complaint, ¶¶ 21-55.) 

Plaintiff complaint alleges the following causes of action against Defendants: (1) conversion; 

(2) fraud/misrepresentation; (3) fraudulent inducement; (4) embezzlement; (5) breach of fiduciary 

duty (duty of loyalty to plaintiff); (6) breach of fiduciary duty (duty of care owed to Star J) (all 

defendants except Kempisty); (7) unjust enrichment; (8) intentional interference with prospective 

economic advantage; (9) UCL violation; and (10) accounting.  

Defendants now move for summary judgment or summary adjudication on the basis of three 

arguments. First, they argue that Plaintiff and Gurpartap Randhawa executed a written agreement 

concerning Star J on August 13, 2018 (“Star J Agreement”), in which Plaintiff relinquished any claims 

he may have had against Star J and all other defendants in this case. Second, Defendants argue that 

once the parties entered into the Star J agreement and company assets were distributed Star J ceased 

to exist and any duty defendants may have owed Plaintiff was “eliminated.” Third, Defendants also 

argue that plaintiff’s factually devoid responses to special interrogatories show that he does not 

possess, and cannot reasonably obtain, evidence needed to support any cause of action alleged in the 

complaint. 

Burdens on Summary Judgment 

Summary judgment is proper “if all the papers submitted show that there is no triable issue 

as to any material fact and that the moving party is entitled to judgment as a matter of law." (CCP 

§437c(c).) Where a defendant seeks summary judgment or adjudication, he must show that either 

“one or more elements of the cause of action, even if not separately pleaded, cannot be established, 

or that there is a complete defense to that cause of action.” (Id. at §437c(o)(2).) A defendant may 

satisfy this burden by showing that the claim “cannot be established” because of the lack of evidence 

on some essential element of the claim. (Union Bank v. Superior Court (1995) 31 Cal.App.4th 574, 

590.) Once the defendant meets this burden, the burden shifts to the plaintiff to show that a "triable 

issue of one or more material facts exists as to that cause of action or defense thereto." (Ibid.) The 

moving party, thus, bears the initial burden of production to make a prima facie showing that there 

are no triable issues of material fact. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) 
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Until the moving defendant has discharged its burden of proof, the opposing plaintiff has no 

burden to come forward with any evidence. Once the moving defendant has discharged its burden as 

to a particular cause of action, however, the plaintiff may defeat the motion by producing evidence 

showing that a triable issue of one or more material facts exists as to that cause of action. (Id. at 

§437c(p)(2).) On a motion for summary judgment, the moving party's supporting documents are 

strictly construed and those of his opponent liberally construed, and doubts as to the propriety of 

summary judgment should be resolved against granting the motion. (D'Amico v. Board of Medical 

Examiners (1974) 11 Cal.3d 1, 21.) 

Issue No 1: Star J Ceased Operations and Cannot be Liable 

Defendants first assert that Plaintiff cannot pursue any claims against Star J because Plaintiff 

admits that he and Randhawa were the sole owners of the company, which ceased operation on 

August 13, 2018, when the parties entered into the Star J Agreement and corporate asserts were 

distributed. (Defendants’ Separate Statement of Material Facts [SUMF] Fact Nos. 1-2.) In their moving 

papers they argue that “none of Plaintiff’s claims against Star J can be litigated” as “Star J ceased to 

operate on August 13, 2018, and was suspended by the Secretary of State.” (See MPA iso Motion, p. 

5:4-9.) 

In opposition, Plaintiff relies on Corporations Code section 2011(a) and (b), and asserts that 

Star J’s status as a suspended corporation or its corporate dissolution has no impact on this litigation 

because a suspended corporation can be sued, and a dissolved corporation continues to exist for the 

purpose of winding up its affairs. 

On reply, Defendants appear to concede that a suspended corporation may be sued. 

However, they argue that Corporation Code section 2011(a)(1) does not apply because that section 

states that “causes of action against a dissolved corporation . . . may be enforced . . . against the 

dissolved corporation, to the extent its undistributed assets, including its insurance assets . . . may be 

available to satisfy claims,” whereas in this case, “Plaintiff states that all assets of Star J were 

distributed....” (MPA, p. 2:11-12.) 

The court does not find these arguments to be persuasive. First, Star J presents no evidence 

that it is a suspended corporation, but even if it were, this case could proceed against it. (See Grell v. 

Laci Le Beau Corp. (1999) 73 Cal.App.4th 1300, 1306.) Second, Star J submits no evidence that it 

ceased operation on or about August 13, 2018, when Plaintiff Singh and Defendant Gurpartrap 

Randhawa executed the Star J Agreement.  

Under Corporations Code section 1905, when a corporation has been completely wound up, a 

majority of the directors then in office shall sign and verify a certificate of dissolution stating: (1) that 

the corporation has been completely wound up; (2) that its known debts and liabilities have been 

actually paid, or adequately provided for; (3) that its known assets have been distributed, or that it 

acquired no known assets (as the case may be); and (4) that the corporation is dissolved. Once the 

certificate is filed, “the corporate powers, rights, and privileges of the corporation shall cease.” 
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(Corps. Code §1905(b).) 

There is no evidence that Star J complied with section 1905 in completing a voluntary 

dissolution by filing a certificate of dissolution that would cause its corporate powers, rights and 

privileges to cease. Even if it had, Corporations Code section 2010 provides in relevant part: “(a) A 

corporation that is dissolved nevertheless continues to exist for the purpose of winding up its affairs, 

prosecuting and defending actions by or against it and enabling it to collect and discharge obligations, 

dispose and convey its property and collect and divide its assets, but not for the purpose of 

continuing business except so far as necessary for the winding up thereof.” (Corps. Code § 2010; 

Penasquitos, Inc. Superior Court (1991) 53 Cal.3d 1180, 1182.) The “winding up” of a corporation 

consists of “realizing its assets, paying its debts and appropriating the amount of profit or loss.” 

(Estate of Traung (1947) 30 Cal.2d 811, 814.)  

The parties do not agree that all assets belonging to Star J have been distributed to the co-

owners. Plaintiff filed this action as a 50% partner in Star J to recoup company assets he claims were 

wrongfully diverted. Arguably, the action is an effort to collect assets as necessary for the winding up 

of the corporation, which is specifically authorized by Corporations Code section 2010. 

For these reasons, summary adjudication of Issue No. 1 is denied.  

Issue No. 2.: Plaintiff released Defendants from All Claims 

Defendants next argue that in executing the Star J Agreement, Plaintiff released claims 

against them. The Star J Agreement is between “Rajinder Singh-Calport Logistics, Inc.” and Gurpurtap 

S. Randhawa – Star J Trucking, Inc.” and states: 

Each party hereby agrees to split the assets currently held by Star J Trucking, Inc. (California 

held Corporation). Both parties agree that this is a fair and final split of assets, once signed 

and notarized both parties will release any future possibility of litigation or lawsuit against 

either signing party involved. Assets including trucks, container Chassis’ [,] and parts [,] are to 

be split in as[-]is condition according to the date this agreement is put in place.  

All loans on finalized assets, are to be respectively transferred to each owner (whether that 

may be a personal or business transfer is up to the will of each signee) within 30 (thirty) day 

period of the contract being effective signed date. Failure to comply, will result in a cash sale 

of the asset with a 50/50 cash value distribution as to each of the two signees.  

(Star J Agreement, Theodore W. Hoppe Declaration [“Hoppe Decl.”], Ex. B.) 

Defendants argue the Star J Agreement should be interpreted to, and did cover, all claims 

against all defendants in this action, including non-signatories. Plaintiff disputes this contention, 

arguing that the Star J Agreement’s waiver and release provision is 

an affirmative defense not properly pleaded in Defendants’ answer, and thus they have forfeited the 

defense. (See California Academy of Sciences v. County of Fresno (1987) 192 Cal.App.3d 1436, 1442.) 

Plaintiff adds that only he and Star J are potentially bound, as the “signing part[ies] involved,” and the 
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parties only agreed to release claims arising from the asset division described in the Agreement (i.e., 

trucking equipment and a small amount of cash, but not the funds allegedly misappropriated or 

opportunities usurped from Star J). 

On reply, defendants request judicial notice of their answer in which they assert as a ninth 

affirmative defense, “the Complaint and each cause of action therein is barred by the equitable 

doctrine of waiver.” (See October 6, 2022 Answer to Compl., ¶ 9.) Defendants also point to their 

fifteenth affirmative defense of “accord and satisfaction” alleging that Plaintiff was “properly and fully 

compensated by acceptance of these payments constitut[ing] an accord and satisfaction for all debts, 

if any ….” (Id., ¶15.) 

Setting aside whether Defendants have properly asserted an affirmative defense of waiver, or 

whether they could show that an accord and satisfaction applied on the facts of this case, the motion 

is denied because Defendants do not meet their initial burden of production or there are triable 

issues of fact regarding the enforceability of the release in the Star J agreement. 

“The burden on a defendant moving for summary judgment based upon the assertion of an 

affirmative defense is heavier than the burden to show one or more elements of the plaintiff’s cause 

of action cannot be established. Instead of merely submitting evidence to negate a single element of 

the plaintiff’s cause of action or offering evidence such as vague or insufficient discovery responses 

that the plaintiff does not have evidence to create an issue of fact as to one or more elements of his 

or her case ‘the defendant has the initial burden to show that undisputed facts support each element 

of the affirmative defense.’” (Anderson v. Metal Clad Insulation Corp. (1999) 72 Cal.App.4th 284, 289 

[internal citations omitted].) 

When a plaintiff includes facts in the complaint for the purpose of refuting an anticipated 

defense of release, then it is also part of defendant’s initial burden of production “to submit 

undisputed facts negating these material factual allegations.” (Eriksson v. Nunnink (2011) 191 

Cal.App.4th 826, 856.) 

Defendants contend they are entitled to summary judgment under the affirmative defense of 

release, pursuant to the Star J Agreement. As set forth above, Defendants bore the initial burden of 

presenting undisputed facts, not only of the existence of a release, but that the release should not be 

avoided, as charged by the material allegations in the complaint. (Id., p. 856.) 

Defendants do not meet their burden, because they present only facts regarding the 

existence of the purported release. They do not present any undisputed facts to show that it should 

not be avoided due to the fraud and fiduciary breach alleged in the complaint. (See, e.g., Chung v. 

Johnston (1954) 128 Cal.App.2d 157, 163-164 [release was not valid due to fraud; “Defendants were 

in a fiduciary capacity to plaintiff and owed him the duty of fully revealing every transaction and 

disclosing all the facts.”].)  

On reply, Defendants argue that while the release was signed by Singh and Gurpartap only, “it 

applies to all other Defendants whose only ‘relationship’ with Plaintiff was in connection with the 
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business entity Star J itself.” (Reply, p. 3:10-12.) Defendants do not cite to any legal authority. 

Assuming Star J could enforce the Star J Agreement, co-defendants could not unless they could show 

they were intended beneficiaries of the agreement. As Defendants have made no attempt to do so, 

they do not meet their burden. (See Vahle v. Barwick (2001) 93 Cal.App.4th 1323, 1328 [reversing 

summary judgment in favor of defendant where defendant had the initial burden of showing a 

release extended to her and there was a triable issue of fact as to whether defendant was an 

intended beneficiary].) 

For these reasons, summary adjudication of Defendants’ Issue No. 2 is denied.  

Issue Nos. 3-11: No Triable Factual Issues as to Any Cause of Action in the Complaint 

In their Issue Nos. 3-11, Defendants contend that Plaintiff’s admittedly factually devoid 

responses to special interrogatories demonstrate that he has no evidence to support his claims and 

cannot obtain evidence. For the reasons above, Defendants have not shown they are entitled to 

summary judgment on the basis of the first two arguments. As to the third, the court finds that 

Defendants have failed to show that Plaintiff’s responses show that he cannot reasonably obtain 

evidence necessary to prove his claims. 

Each Defendant served Plaintiff with identical first set Special Interrogatories on September 

28, 2020. (Hoppe Decl., Ex. D.) Plaintiff served one joint response consisting of objections on 

November 21, 2020. (Id., Ex. E.) When the parties did not resolve their discovery dispute informally, 

Defendants requested the appointment of a discovery facilitator and the Superior Court’s ADR 

program assigned attorney Douglas Field.  (Id., Exs. I, J.) On February 12, 2021, Plaintiff served his 

Supplemental Responses to the Special Interrogatories via email, copying Mr. Field. (Id., Ex. K.) On 

February 15, 2021, Mr. Field sent the parties an email asking “In view of the supplementary responses 

made in this matter, are we now in a position to report to the ADR Discovery Facilitator that the 

matter is resolved?” (Id., Ex L.) Plaintiff’s attorney Mr. Gill responded to Mr. Field’s email on February 

18, 2021 stating, “For our purposes, the matter is resolved.” (Id., Ex. M.) Also on February 18, 2021 

Defendants’ counsel Mr. Hoppe wrote to Mr. Gill to take issue with the sufficiency of the 

supplemental responses. According to Defendants: 

There ensued a conversation (primarily via email) over the adequacy of the further responses, 

the time that would necessarily have to be expended reviewing them to make a 

determination as to whether they could be accepted as “final” and what, if any additional 

effort would be required for [Mr. Hoppe] to fairly conclude that Plaintiff had provided all of 

the information in his possession or control that was responsive to the Special 

Interrogatories. Ultimately, in response to an inquiry by Mr. Field concerning whether 

additional further responses could be provided, Mr. Gill stated in an email transmission on 

the morning of February 18, 2020 that his clients would not provide either additional time for 

me to review the further responses, nor any additional information in response to the 

interrogatories.  He declared the further responses “complete and verified” and that the issue 
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was “resolved.”  

 (Hoppe Decl., ¶ 7.)  

On February 19, 2021, Mr. Field sent an email to the parties stating: “On balance, I think we 

can consider this matter concluded. If there is anything further related to supplemental responses it 

can be the subject of a new request.” (Hoppe Decl., ¶8, Ex. P.) Plaintiff wrote again to Mr. Field raising 

the sufficiency of the responses and received no response. (Id., Ex. Q.) 

Defendants first argue that in connection the above, Mr. Gill “admitted” that Plaintiff lacks 

any evidentiary support for his claims when he stated, in response to Mr. Field’s email, that Plaintiff’s 

supplemental responses were “complete and verified” and in counsel’s view, the matter before the 

discovery facilitator had been resolved. The court rejects the argument that this is somehow and 

admission binding on Plaintiff and finds that Defendants’ cited authorities are not on point.  

Defendants next argue that judicial estoppel applies based on Plaintiff’s counsel’s statements. 

Although, statements of counsel “may be treated as judicial admissions if they were intended to be 

such or reasonably construed by the court or the other party as such,” such admissions must be clear 

and unambiguous. (People v. Jackson (2005) 129 Cal.App.4th 129.) These are not. Plaintiff’s counsel’s 

statements, when read in context, amounted to an election not to further voluntarily amend 

Plaintiff’s supplemental responses, which is not the same thing as an admission that there is no 

evidentiary support for Plaintiff’s claims.  

In addition to the foregoing, Defendants assert that Plaintiff's discovery responses 

demonstrate that he has no evidence to support any of his claims. 

When summary adjudication is granted on this ground, it is not enough that a party does not 

currently possess the facts necessary to support a cause of action. Rather, the defendant has the 

initial burden of showing plaintiff does not possess and cannot reasonably obtain the evidence 

needed to support the claim. It is not enough to “simply argue or allege that the opposing party has 

no evidence.” (Scheiding v. Dinwiddie Const. Co. (1999) 69 Cal.App.4th 64, 81.) “There must be some 

‘affirmative showing’ by the moving defendant that plaintiff could not obtain such evidence, before 

summary judgment would be proper.” (Krantz v. BT Visual Images, LLC (2001) 89 Cal.App.4th 164, 

173.) In considering whether the plaintiff has met this burden, the court should “generally look 

beyond the mere absence of evidence and ask whether, given the particular circumstances of a case, 

‘factually devoid’ discovery responses should be held against the [opposing party].” (Scheiding v. 

Dinwiddie, supra, 69 Cal.App.4th at 82; see also Cal. Prac. Guide Civ. Pro. Before Trial Ch. 10-F at ¶ 

10:242 [such evidence “usually consists of admissions [] following extensive discovery to the effect 

that he or she has discovered nothing to support an essential element of the cause of action”].) 

The court has reviewed the supplemental responses to interrogatories interrogatory 

responses cited in the separate statement, as well as responses not cited in the separate statement, 

and finds that they are not factually devoid as to the basis of Plaintiff’s claims.  
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Plaintiff responded to the Defendants’ “state all facts” interrogatories, essentially, that the 

facts alleged in the complaint are the facts supporting his claims, the witnesses to these facts are the 

Plaintiff, the Defendants and business customers, and the documents are Star J business and banking 

records, many of which Plaintiff does not have access to but which are in the possession of the 

defendants, as well as documents in the possession of the Contra Costa Clerk-Recorder and the 

United States Bankruptcy Court for the Northern District of California where defendant Jatinder Jit 

Kaur filed for bankruptcy.  

Defendants have not argued the facts stated in the discovery responses are insufficient to 

support any particular element of Plaintiffs’ claims. Instead, with regard to facts stated in the 

discovery responses, Defendants contend “[Plaintiff’s] supplemental responses contain nothing more 

than reference to the allegations of the Complaint and disclose that he does not have and cannot 

reasonably expect to secure, evidence to establish the cause of action” (See, e.g., Memorandum, pp. 

10:4-7 [conversion]; 13:19-22 and 14:20-22 [fiduciary duty]; 15:15-19 [unjust enrichment]; 16:22-26 

[interference with economic advantage]; 17:23-25 [unfair competition].) 

The question here is whether interrogatory responses that make those types of factual 

statements verified under penalty of perjury are nonetheless “boilerplate” or “factually devoid” 

responses simply because they mirror factual allegations in the plaintiffs complaint? What further 

“facts”' would fill the purported factual void? What quantum of additional facts would be necessary 

for Plaintiff to avoid the burden shift under Union Bank? Case law instructs that “[t]he burden should 

not shift without stringent review of the direct, circumstantial and inferential evidence.’ [Citation].” 

(Bayramoglu v. Nationstar Mortgage LLC (2020) 51 Cal.App.5th 726, 735-736, citing Andrews v. Foster 

Wheeler LLC (2006) 138 Cal.App.4th 96, 103.)  

Having reviewed the record on this motion, the court does not find that Plaintiff’s responses 

to special interrogatories constitute factually devoid, boilerplate, responses, that shift the burden to 

Plaintiffs to raise a triable issue of fact. It is not clear from the motion what other discovery has been 

conducted in this case that should lead the court to conclude that “following extensive discovery,” the 

Plaintiff has discovered nothing.   

Additionally, in opposition to the summary judgment motion, Plaintiff provides a declaration 

stating, in pertinent part, as follows:  

“3. Defendant Gurparatap Randhawa asked me to bring my experience, existing business, 

contacts, and trucks to form a 50-50 partnership with him in Star J Trucking, Inc…. 

“4. Defendant Gurparatap Randhawa represented that he did not have sufficient credit 

to borrow money and requested me to purchase new trucks using my personal credit and capital.  

“5.  In 2016, I purchased new trucks using my personal credit card and money for Star J. 

Although new trucks were registered to Star J, I made the payments of the new trucks. I also make a 

guarantee of loan amounts on the equipment. Defendant Gurparatap Randawa assured me of full 
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return of my personal credit and money…. 

“6. During 2015-2017, I used my yard, property, existing contracts and preestablished 

contracts , and contracts at the Port of Oakland and equity to help Star J grow. Defendants hid the 

financial records and emails of Star J from me and paid themselves wages, while telling me they did 

not pay themselves. Defendants …prevented me from entering the office or yard or accessing 

company emails or financial accounts when I asked to see why the tax return showed that I received a 

larger distribution than reality and had to pay tax on it….Later it was discovered from partially 

produced Wells Fargo records that personal expenses were run through Star J and that other 

accounts existed (multiple Star J Accounts with Wells Fargo and Bank of the West). Examples of such 

expenses include purchases for gold jewelry, payments for family members payroll, payment for 

university tuition for Defendants’ children, etc., all of which were unknown to me. Additionally, the 

records showed that Gurparatap Randhawa [was] paying off equipment loans using Star J Funds for 

equipment he was going to keep as part of the dissolution and subsequently moved title of such 

assets to other Defendants.  

“7. I discussed with Gurpratap Randhawa the new contracts and opportunities I acquired 

and wanted to form an entity to house all these new contracts. Defendant Gurpratap Randhawa 

insisted that I bring the new contract and opportunity to Star J, which I did. Defendants…formed a 

new entity Port X Logistics, and utilized Port X. Logistics to house my new contracts. 

“8. Defendants…. Misappropriated the assets of star J and deprived me of equity and 

income obtained from my efforts and interest in Star J.  

“9. In 2017, I noted a decline in the profit of Star J. In order to determine the financial 

condition of Star J, I requested access to the books….Defendants…denied my request for access…. 

[…] 

“14. Defendants… took all my contacts and business contacts….Even the customers with 

whom I had built a long-term business relationship prior to joining Star J were instructed by 

Defendant Gurpratap Randhawa not to do business with me. Defendants told the existing contractors 

that I was no longer in the business and deprived me of loads/business opportunities. 

“15. Defendants…took all cont[r]acts and business contacts from Star J into BML Holding 

Transport, Inc. and Port X Logistics, LLC.”  

 The court finds these declaration statements (to which Defendants have not objected), in 

particular, those in paragraph six, sufficient to raise triable issues of fact as to claims asserted in 

Plaintiff’s complaint. 

Order 

The motion for summary judgment or adjudication is denied. Although the case has been 

pending for some time, no trial date has been set. Additional time remains for further discovery, 
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depositions, and supplemental requests and responses on both sides. Defendants has failed to show 

that despite this remaining time for discovery, Plaintiff’s responses to date demonstrate that he 

cannot reasonably obtain evidence necessary to prove his claims. As such, Defendants have not met 

their initial burden of production. Consequently, the burden never shifted to Plaintiff. Even assuming 

the burden did shift to Plaintiff, his evidence in opposition to the motion, most liberally construed, 

raises triable issues of fact.  

 
 

 

  
    

6. 9:00 AM CASE NUMBER:  MSC21-01360 
CASE NAME:  SMITH VS. EQUITY RESIDENTIAL SERVICES 
 *FURTHER CASE MANAGEMENT CONFERENCE    
FILED BY:  
*TENTATIVE RULING:* 
 
See Line 3. 

 

  
    

7. 9:00 AM CASE NUMBER:  MSC21-01812 
CASE NAME:  EVANS VS. MY PAINT STOP 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL OF CLASS ACTION AND PAGA 
SETTLEMENT  
FILED BY: RICHARD EVANS, et al. 
*TENTATIVE RULING:* 
 

Plaintiff Richard Evans moves for preliminary approval of his class action and PAGA 
settlement with defendant My Paint Stop, LLC. Defendant sells paint, and plaintiff worked at 
defendant’s Danville location.   

     A.  Background and Settlement Terms 

The original complaint was filed on August 30, 2021, raising class action claims on behalf of 
non-exempt employees, alleging that defendant violated the Labor Code in various ways, including 
failure to pay minimum and overtime wages, failure to provide meal and rest breaks, failure to 
provide proper wage statements, and failure to pay all wages due on separation.  The complaint also 
raised PAGA claims, which had been raised in a notice to the LWDA. 

The settlement would create a gross settlement fund of $600,000.  The class representative 
payment to the plaintiff would be $7,500.  Attorney’s fees would be $200,000 (one-third of the 
settlement).  Litigation costs would not exceed $30,000.  The settlement administrator’s costs 
(Simpluris) are up to $7,000. (Stipulation, Par. 12(c)(vi).)  PAGA penalties would be $25,000, resulting 
in a payment of $17,500 to the LWDA.  The net amount paid directly to the class members would be 
about $330,500. The fund is non-reversionary.  Based on the estimated class size (108), the average 
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net payment for each class member is approximately $3,060.19.  There would be about 59 aggrieved 
employees with respect to the PAGA claims, and their estimated share would be about $58 greater 
than the other class members.   

One half of the settlement amount will be deposited with the settlement administrator within 
30 days after final approval of the settlement, and the remainder within six months of final approval.  
The agreement does not specify remedies in event of a breach of the duty to pay.  The court 
interprets the document to be subject to enforcement under Code of Civil Procedure section 664.6, 
such that the Court would have authority to impose an appropriate remedy in the even of any breach 
of the agreement. (See also Settlement Agreement, Par. 62.) If the parties do not agree with the 
Court’s interpretation, they should so advise the Court in response to the tentative ruling.  In 
addition, the Court notes that the settlement does not appear to state when the administrator must 
mail the checks to the class members, although it necessarily would be more than six months after 
final approval. 

The proposed settlement would certify a class of all persons employed by defendant as non-
exempt employees in California from August 30, 2017 to May 11, 2022. 

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Aggrieved employees cannot opt out of the PAGA portion of the settlement.) 
Funds would be apportioned to class members based on the number of workweeks worked during 
the class period.  A separate allocation of the employee’s share of the PAGA penalties will be 
allocated to those employees based on the same formula. 

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Checks undelivered or uncashed 180 days after mailing will be transferred to the State 
Controller’s office.  

The settlement contains release language covering “all claims, causes of action, damages, 
wages, benefits, expenses, penalties, debts, liabilities, demands, obligations, attorneys’ fees, costs, 
and any other form of relief or remedy in law, equity or whatever kind of nature, arising from the 
claims plead ion the Action and any claims based on facts alleged in the operative complaint during 
the class Period” including a variety of specified statutory claims. (Settlement, Par. 30.)  Under recent 
appellate authority, the limitation to those claims with the “same factual predicate” as those alleged 
in the complaint is critical.  (Amaro v. Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 521, 537 [“A 
court cannot release claims that are outside the scope of the allegations of the complaint.”  “Put 
another way, a release of claims that goes beyond the scope of the allegations in the operative 
complaint’ is impermissible.” (Id., quoting Marshall v. Northrop Grumman Corp.  (C.D. Cal.2020) 469 
F.Supp.3d 942, 949.) 

Formal and informal discovery were undertaken, resulting in the production of substantial 
documents.  The matter settled after arms-length negotiations, which included a session with an 
experienced mediator. 

Counsel also has provided an analysis of the case, and how the settlement compares to the 
potential value of the case, after allowing for various risks and contingencies. The unpaid wages and 
Labor Code penalties were estimated at about $2.7 million, with another $283,200 in potential PAGA 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  10/27/2022 

 

 

20 

 

penalties. This, however, presumed that plaintiff prevailed on all claims. Accordingly, the potential 
liability needs to be adjusted for various evidence and risk-based contingencies, including problems of 
proof, and information obtained concerning the extent of violations that “appeared to reflect a much 
lower violation rate than anticipated[.]”   PAGA penalties are difficult to evaluate for a number of 
reasons: they derive from other violations, they (often, but not in this instance) include “stacking” of 
violations, the law may only allow application of the “initial violation” penalty amount, and the total 
amount may be reduced in the discretion of the court. (See Labor Code, § 2699(e)(2) [PAGA penalties 
may be reduced where “based on the facts and circumstances of the particular case, to do otherwise 
would result in an award that is unjust arbitrary and oppressive, or confiscatory.”]) 

Counsel attest that notice of the proposed settlement was transmitted to the LWDA on 
September 9, 2022.  

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]” (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 
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lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $7,500 for plaintiff will 

be reviewed at time of final approval.  Criteria for evaluation of representative payment requests are 

discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807. 

D.  Discussion and Conclusion 

Counsel provided an estimate of the maximum possible recovery, while recognizing the 

likelihood of actually recovering that amount.  For preliminary approval purposes, there is sufficient 

information indicating that the total recovery is reasonable.  The allocation of awards (both for wages 

and for PAGA penalties) based on workweeks is a fair method of allocation. 

As noted above, if the parties disagree with the Court’s interpretation of the agreement with 

respect to remedies for any failure to defendant to make the required payments, they should so 

advise the Court by contesting the tentative ruling and appear at the hearing. 

Motion granted.  Counsel are directed to prepare an order reflecting final ruling, and to 

obtain a hearing date for the motion for final approval from the Department clerk.  Other dates in 

the scheduled notice process should track as appropriate to the hearing date.  The ultimate judgment 

must provide for a compliance hearing after the settlement has been completely implemented.  

Plaintiffs’ counsel are to submit a compliance statement one week before the compliance hearing 

date.  5% of the attorney’s fees are to be withheld by the claims administrator pending satisfactory 

compliance as found by the Court. 

The further case management conference set for 11/18/22 is vacated. 

 
 

  
    

8. 9:00 AM CASE NUMBER:  MSC21-02516 
CASE NAME:  JOY VS. RED DOOR RESTORATION 
 *HEARING ON MOTION IN RE:  TO DEPOSIT BY STAKEHOLDER  
FILED BY: WESTERN SURETY COMPANY A SOUTH DAKOTA CORPORATION 
*TENTATIVE RULING:* 
 
Granted.  The moving papers state adequate grounds and there is no opposition. 
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9.   9:00 AM CASE NUMBER:  MSP12-00578 
CASE NAME:   IN RE GEORGIA R. TAYLOR TRUST DATED 03/22/00 
 HEARING IN RE:  MOTION FOR ATTORNEY FEES AND COSTS  
FILED BY:  INSTONE, DEBRA 
*TENTATIVE RULING:* 
 
 The hearing on the Motion is CONTINUED to December 1, 2022, at 9:00 a.m., in Department 
39 of this court.  The Motion makes reference to “accompanying Declarations of Carolyn Cain and 
Craig Judson” (MPA, p.2:2), but no such Declarations were filed.  Furthermore, Local Rule 7.450 and 
Local Rule Guidelines, Attachment 2, require counsel to submit fee declarations with their petitions 
for approval and payment of fees. 

 The Declarations shall be filed no later than November 10, 2022. 
 

 

  
    

10.   9:00 AM CASE NUMBER:  MSP19-01630 
CASE NAME:   THE DIANA MARIE TAYLOR SPECIAL NEEDS TRUST 
 HEARING IN RE:  ATTY FEES AND COSTS  
FILED BY:  INSTONE, DEBRA 
*TENTATIVE RULING:* 
 The Motion was filed on September 8, 2022.  At the time, though reference was made to the 
Declaration of Debra Instone, such a Declaration was not filed until October 10, 2022.  Petitions under 
Probate Code section 17200 must be filed and served not less than 30 days before the hearing on the 
petition.  Prob. Code § 17203.  Motions under the Code of Civil Procedure must be filed and served 
not less than 16 court days before the hearing.  Code of Civ. Proc. § 1005(b).  Regardless of which rule 
applies, the belated filing of the Declaration of Debra Instone, an essential substantive part of the 
Motion, on October 10 renders the Motion untimely.  Therefore, The hearing on the Motion is 
CONTINUED to December 1, 2022, at 9:00 a.m., in Department 39 of this court.   
 

 

  
    

11. 9:00 AM CASE NUMBER:  N22-1808 
CASE NAME:  LESLIE LEHMAN VS. STEPHEN WEISS, MD 
 HEARING ON PETITION IN RE:  FOR RELIEF FROM CLAIM PRESENTATION REQUIREMENT AGAINST 
GOVERNMENT ENTITY  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is Petitioner Leslie Lehman (“Petitioner” or “Lehman”)’s petition for relief from claim 

presentation requirement against government entity and employee defendants (“Petition”). The 

Petition is opposed by Respondents Contra Costa County, Contra Costa County Health Services, 

Contra Costa Regional Medical Center, and Stephen D. Weiss., M.D. (collectively, “Respondents”). 
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For the following reasons, the Petition is denied. 

Factual Background 

On June 17, 2021, Dr. Weiss performed exploratory laparotomy and low interior colon resection on 
Petitioner at the Contra Costa Regional Medical Center. (Lehman Decl. at ¶ 2.) During that surgery, Dr. 
Weiss removed a portion of Petitioner’s colon and then performed anastomosis of the remaining 
sections of colon, using staples. (Id.)  

Petitioner noticed gas and stool in her vagina shortly after the procedure. (Lehman Decl. at ¶ 3.) She 
returned to the hospital on June 24, 2021. (Id.) During an exploratory surgery on that date, Dr. Weiss 
reportedly found a 1 cm opening between Petitioner’s vagina and rectum “right at the staple line” 
and told Petitioner that he had stapled her vagina to her rectum. (Id.)  

Another surgeon performed an ileostomy on Petitioner three days later on June 27, 2021. (Lehman 
Decl. at ¶ 3.) In the subsequent months, Petitioner experienced abdominal pain. (Id. at ¶ 4.) She 
states that she “relied on statements by Dr. Weiss that the fistula was small and would heal on its 
own.” (Id.) However, her symptoms continued and on December 1, 2021 she had a sigmoidoscopy. 
(Id.) That procedure revealed anastomotic dehiscence involving half the circumference of her colon; 
Petitioner was told that she would need reconstructive surgery which was performed on February 14, 
2022. (Id.) 

Petitioner retained counsel in May 2022 to represent her in relation to a claim for medical 
malpractice against Respondent Dr. Weiss and County of Contra Costa, Contra Costa County Health 
Services as well as Contra Costa Regional Medical Center. (Pirzadeh Decl. at ¶ 2.) On May 26, 2022 
counsel for Petitioner served a government claim on Petitioner’s behalf on all Respondents. (Id. at 
¶ 3, Ex. A.) In an abundance of caution, Petitioner also applied simultaneously for leave to present a 
late claim. (Id.)  

On June 10, 2022 Respondents issued a letter and notice stating that the claim was filed late and that 
no action would be taken on it. (Pirzadeh Decl. at ¶ 4, Ex. B.) On June 30, 2022, Respondents 
acknowledged that they had also received the application to file late claim that it was pending before 
the Contra Costa County Board of Supervisors. (Id. at ¶ 5, Ex. C.) Finally, on July 12, 2022, the Contra 
Costa County Board of Supervisors denied the application to file late claim. (Id. at ¶ 6, Ex. D.)  

Analysis 

“Section 946.6 is a remedial statute intended ‘to provide relief from technical rules that otherwise 

provide a trap for the unwary claimant.’” (Bettencourt v. Los Rios Community College Dist. (1986) 42 

Cal.3d 270, 275.) Courts exercise their power to grant relief liberally, so as to preserve meritorious 

claims wherever possible. Any doubts are to be resolved in favor of permitting the suit to proceed. 

(Viles v. California (1967) 66 Cal.2d 24, 28-29.) “In light of the policy considerations underlying section 

946.6, a trial court decision denying relief will be scrutinized more carefully than an order granting 

relief.” (Bettencourt, supra, 42 Cal.3d at p. 276.) 

Petitioner has the burden of proving one of the statutory grounds for relief by a preponderance of the 

evidence. (Rodriguez v. County of Los Angeles (1985) 171 Cal.App.3d 171, 175.) Relief on grounds of 

mistake, inadvertence, surprise or excusable neglect is available only on a showing that the claimant’s 
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failure to timely present a claim was reasonable when tested by the objective “reasonably prudent 

person” standard. The definition of excusable neglect is defined as “neglect that might have been the 

act or omission of a reasonably prudent person under the same or similar circumstances.” (Ebersol v. 

Cowan (1983) 35 Cal.3d 427, 435.) “In deciding whether [the] error [of an attorney] is excusable, th[e] 

court looks to: (1) the nature of the mistake or neglect; and (2) whether counsel was otherwise 

diligent in investigating and pursuing the claim.” (Bettencourt, supra, 42 Cal.3d at 276.) “[Unless] 

inexcusable neglect is clear, the policy favoring trial on the merits prevails.” (Id.) 

“[T]he showing required for relief under section 946.6 because of mistake, inadvertence, surprise or 

excusable neglect is the same as required under Code of Civil Procedure section 473 for relieving a 

party from a default judgment.” (Ebersol, supra, 35 Cal.3d at 435.) “Excusable neglect is neglect that 

might have been the act or omission of a reasonably prudent person under the same or similar 

circumstances…” (Id.) In determining whether a mistake of law constitutes excusable neglect, “the 

determining factors are the reasonableness of the misconception and the justifiability of lack of 

determination of the correct law.” (Tammen v. County of San Diego (1967) 66 Cal. 2d 468, 479; Moore 

v. State of Calif. (1984) 157 Cal. App. 3d 715, 722.)   

Here, Petitioner contends that her claim was filed timely because it was filed less than 6 months after 
the extent of her injury was discovered on December 1, 2021. (Pet. at 4:12-14.) Petitioner also argues 
that any delay by Petitioner was reasonable as “[s]he listened to Dr. Weiss’ opinion and 
recommendation that the fistula be observed.” (Id. at 4:18-19.) In opposition, Respondents argue that 
Petitioner was on notice of her injury no later than June 27, 2021 and there are no allegations which 
would support delayed discovery. On reply, Petitioner argues that there was delayed accrual or, in the 
alternative, that there was excusable neglect. 

With respect to delayed accrual, Petitioner’s reliance on Brewer v. Remington is inapt. ((2020) 46 
Cal.App.5th 14.) “If the plaintiff has notice or information of circumstances that would put a 
reasonable person on inquiry notice, the limitation period is activated.” (Id. at p. 24.) The injury is not 
necessarily the ultimate harm suffered, but instead occurs at “the point at which ‘appreciable harm’ 
[is] first manifested.” (Id.)  

Petitioner was on inquiry notice no later than June 24, 2021 when Dr. Weiss told her he had stapled 
her vagina to her rectum. While Brewer does provide that even when there is an appreciable 
manifestation of harm, that harm may not necessarily cause any suspicion of wrongdoing (Brewer, 
supra, at p.26), Petitioner’s own testimony is that Dr. Weiss told her on June 24, 2021 that he had 
stapled her vagina to her rectum and that there was a 1 cm opening “right at the staple line.” 
(Lehman Decl. at ¶ 3.) This put Petitioner on notice of Respondent Dr. Weiss’ wrongdoing and was the 
point at which appreciable harm was first manifested. 

Petitioner’s excusable neglect argument is also undermined by her own testimony. This argument 
contends that the statute of limitations is tolled because Petitioner relied on Dr. Weiss’ 
representation that the fistula would heal on its own. This is essentially an equitable estoppel 
argument.  

In limited circumstances, a public entity may be estopped from asserting plaintiff’s failure to file a 
timely claim where its agents or employees have prevented or deterred the filing of a timely claim by 
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some affirmative act. (John R. v. Oakland Unified School Dist. (1989) Cal. 3d 438, 445.) “Estoppel most 
commonly results from misleading statements about the need for or advisability of a claim; actual 
fraud or the intent to mislead is not essential.” (Id.) “[E]stoppel may certainly be invoked when there 
are acts of ...intimidation that are intended to prevent the filing of a claim.” (Id. [citation omitted].) In 
Bertorelli v. City of Tulare (the case on which Petitioner relies), the court found that ongoing 
settlement negotiations with the entity can support estoppel. ((1986) 180 Cal. App. 3d 432, 439-442 
[holding that ongoing settlement negotiations during the claim period estopped the public agency 
from asserting the bar of a limitation statute].) Although “[i]n the usual case, estoppel is a question of 
fact to be resolved by the trier of facts[,] … when ‘the facts are undisputed, the existence of an 
estoppel is a question of law.’” (Id. at p. 440.) 

Here, Petitioner has not alleged that Dr. Weiss asked her to hold off filing suit, or that the parties 
engaged in continuous settlement negotiations. The Court finds that Petitioner’s actions in failing to 
timely present her claim was not the result of excusable neglect. Additionally, Petitioner has not 
established that she presented her application within a reasonable time in accordance with the 
statute. Consequently, Petitioner has not made a prima facie showing of entitlement to relief, and 
thus Respondents have no burden to establish prejudice arising from petitioners’ failure to file timely 
claims. (See Gov. Code §946.6(c)(1); see also Hasty v. County of Los Angeles (1976) 61 Cal.App.3d 623 
[county had no burden to establish prejudice until appellant satisfied the superior court that his 
failure to present the claim was through mistake, inadvertence, surprise or excusable neglect].) 

The Petition is denied. 

 
 

  
    

12. 9:05 AM CASE NUMBER:  MSC16-01426 
CASE NAME:  RICHMOND COMPASSIONATE VS RICH PAT GROUP 
 *HEARING ON MOTION IN RE:  ATTNY FEES & MEMO OF COSTS  
FILED BY: RICHMOND COMPASSIONATE CARE COLLECTIVE A CALIFORNIA CORPORATION 
*TENTATIVE RULING:* 
 

Plaintiff Richmond Compassionate Care Collective (RCCC) moves for approval of its attorney’s 

fees after prevailing at trial, and reaching a post-judgment settlement with defendants.  The 

settlement provided for a total judgment of $19,578,881.40, which included $5 million in attorney’s 

fees.  The fees amount to 26% of the judgment.  

Under Business and Professions Code section 16750(a), a prevailing party in a Cartwright 

action “shall be awarded a reasonable attorneys’ fee together with the costs of the suit.”  The 

judgment entered by the Court on January 7, 2022, provided for an award of attorney’s fees “in an 

amount to be determined by the Court, pursuant to a motion for attorney’s fees[.]” The subsequent 

settlement between the parties provided that defendants would not contest the application for fees.  

Out of an abundance of caution, the court directed plaintiff to submit a fee motion, even though this 

the parties settled on the amount, and the action is not brought in a representative capacity.   

The requested fee of a flat $5 million very much resembles a common-fund based award.  

Even a proper common fund-based fee award, however, should be reviewed through a lodestar cross-
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check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme Court endorsed 

the use of a lodestar cross-check as a way to determine whether the percentage allocated is 

reasonable.  It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)   

Plaintiff documents 4,515 hours of attorney time, and an additional 900 hours of support staff 

time, expended over seven years.   Applying hourly rates ranging from $1,500 per hour (Mr. Alioto) 

and $1,025 (Mr. Foreman), down to as low as $250, the documentation shows both a range of rates 

and that some effort was made to have work done by less experienced attorneys where possible.  

Plaintiffs calculate a lodestar of $4,374,750.  The implied multiplier is 1.14.  Given the amount of risk 

involved in the case, and the difficult and protracted nature of the litigation, there is no need to 

analyze in detail either the total hours worked or the hourly rates.  The modest imputed multiplier is 

“within a justifiable range,” and there is no need for the Court to adjust it. 

Motion granted. 

 
 

 
    

13. 9:08 AM CASE NUMBER:  MSC20-00481 
CASE NAME:  LINDSAY JORGE VS.  THE MICHAELS ORGANIZATION, LLC NEW JERSEY LIMITED 
LIABILITY COMPANY 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT  
FILED BY:  
*TENTATIVE RULING:* 
 

Plaintiff Lindsay Jorge moves for preliminary approval of her class action with defendant the 
Michaels Organization LLC concerning the proper disclosure of background checks under the Fair 
Credit Reporting Act.  (This class action concerning background checks is entirely separate from 
plaintiff’s motion for preliminary of her wage-and-hour case and settlement (MSC20-00462), initially 
set for hearing on the same day.)  Defendant develops and operates assisted living facilities, and 
plaintiff was employed as a server at one of those facilities. 

     A.  Background and Settlement Terms 

The original complaint was filed on March 4, 2020, raising class action claims on behalf of “all 
former and prospective applicants for employment in the United States who applied for a job with 
Defendant for whom a background check was performed between March 4, 2015 and the date the 
Court grants preliminary approval of the Settlement.”  Plaintiff alleges that defendant violated the 
Fair Credit Reporting Act (“FCRA”), 15 U.S.C. §§ 1681 et sq., by failing to properly make disclosures 
related to obtaining and using credit reports, specifically the requirement that the required disclosure 
must be made in “a document that consists solely of the disclosure,” (as opposed to as part of a 
document with additional contents).  On February 14, 2022, plaintiff amended her complaint to add 
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more defendants. Defendant denies liability, asserting both that there was no violation, and that any 
violation was not willful. 

The settlement would create a gross settlement fund of $480,000.  (Under Paragraph 40 of 
the stipulation, if the number of identified class members increases by more than 10% from an earlier 
estimate of 5,892, the gross settlement amount will increase to some degree.) The class 
representative payment to the plaintiff would be $5,000.  Attorney’s fees would be $160,000 (one-
third of the settlement).  Litigation costs would not exceed $10,000.  The settlement administrator’s 
costs are estimated at $24,217, and will not exceed $30,000. The fund is non-reversionary.  Based on 
the estimated class size (7,332), the average net payment for each class member is approximately 
$38.30.  

The entire settlement amount will be deposited with the settlement administrator within 30 
days after final approval of the settlement. 

The class members will not be required to file a claim.  Notice would be sent through a 
postcard that would contain information about the settlement, with a reference to a website 
containing the long-form agreement. Class members may object or opt out of the settlement within 
sixty days of the mailing. The funds would be divided evenly among all class members. 

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Checks undelivered or uncashed 120 days after mailing will be voided, and will be paid 
to a cy pres beneficiary, Koinonia Family Services, “a non-profit 501(c)(3) organization[.]” The 
agreement provides that “any residue received by Koinonia shall be ordered by the Court to be used 
solely for child advocacy programs within the State of California[.]” (Stipulation, Par. 18.)  

The settlement contains release language covering “all claims alleged in the Action and that 
reasonably could have been alleged in the action based on the factual allegations contained in the 
operative complaint[.]” This will include claims under separately identified state laws.  Under recent 
appellate authority, the limitation to those claims with the “same factual predicate” as those alleged 
in the complaint is critical.  (Amaro v. Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 521, 537 [“A 
court cannot release claims that are outside the scope of the allegations of the complaint.”  “Put 
another way, a release of claims that goes beyond the scope of the allegations in the operative 
complaint’ is impermissible.” (Id., quoting Marshall v. Northrop Grumman Corp.  (C.D. Cal.2020) 469 
F.Supp.3d 942, 949.) 

Formal and informal discovery were undertaken, resulting in the production of substantial 
documents.  The matter settled after arms-length negotiations, which included a session with an 
experienced mediator in May of 2021.  

Counsel have provided an estimate of the value of the case.  The statute allows statutory 
damages for willful violations of $100 to $1,000 per violation.  At the low end of the range, this would 
result in a $7,332,000 award.  While there have been large awards in cases in which the information 
in the background checks was inaccurate and harmful, there is no such claim here.  In “stand-alone” 
disclosure cases such as this, recoveries have been much lower, lower than the $100 per person 
figure. Actual damages are difficult to establish for this type of violation.  In addition, there are risks 
that the violations would be deemed not to be “willful,” or that some of the claims would be deemed 
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time-barred. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $10,000 for plaintiff 

will be reviewed at time of final approval.  Criteria for evaluation of representative payment requests 

are discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807. 

D. Discussion and Conclusion 

Counsel provided an estimate of the maximum possible recovery, while recognizing the 

likelihood of actually recovering that amount.  For preliminary approval purposes, there is sufficient 

information indicating that the total recovery is reasonable.  The allocation of awards (both for wages 
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and for PAGA penalties) based on workweeks is a fair method of allocation. 

Plaintiff’s counsel attests, in compliance with Code of Civil Procedure section 382.4, that he 

has no financial interest in the cy pres recipient, nor does any attorney in his law firm.  

In the first hearing of this matter, the Court indicated that it had some initial pause about the 

postcard notice.  In this instance, however, the class is relatively large, and the individual payment 

rather small, making an in-the-envelope notice relatively inefficient.  Moreover, a postcard notice 

may actually be more likely to be read by the recipient, since it does not require than an envelope be 

opened.  The Court remained concerned, however, about the form of notice submitted with the 

settlement.  (Setareh Dec., Ex. 2 to Exhibit A.)  The notice as provided consists of over one-and-a-half 

pages of small text even when portrayed on 8/12” by 11” paper.  It does not appear that a post-card 

sized notice could contain all of this text and still be readable.  Accordingly, at the initial hearing, the 

court requested that the parties provide an actual-size, actual-appearance mock-up of the notice, 

which may require changes in the format and/or amount of information and text provided.   

Since then, the parties have provided an actual size mock-up of the postcard to be provided.  

It prints out as 6 ½” x 9 inches.  While crowded, it is readable.  Considering the trade-offs involved in 

going to an in-the-envelope notice, the Court finds it is satisfactory. 

The Court finds the criteria for preliminary approval are met and grants the motion. 

Counsel are directed to prepare an order reflecting final ruling, the other findings in the 

previously submitted proposed order, and to obtain a hearing date for the motion for final approval 

from the Department clerk.  Other dates in the scheduled notice process should track as appropriate 

to the hearing date.  The ultimate judgment must provide for a compliance hearing after the 

settlement has been completely implemented.  Plaintiffs’ counsel are to submit a compliance 

statement one week before the compliance hearing date.  5% of the attorney’s fees are to be 

withheld by the claims administrator pending satisfactory compliance as found by the Court. 

 
 

 


